
STATE OF NBI{ YORK
STATE TAX COMMISSION

In the llatter of the Petition

o f

Bernard Levine, Inc.

AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9-A of the Tax Law

for  the  Years  t /y /e  4 /30 /62 ,63 ,64 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Bernard levine, Inc.,  the pet i t ioner in the wiLhin proceeding, by

enclosing a true copy thereof in a securely sealed postpaid ! / rapper addressed as

fo l lows:

Bernard Levine, Inc.
c/o Hahn, Hessen, Margolis & Ryan
350 Fi f th  Ave.
New York,  NY 10001

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent furLher says that the said

and that  the address set  for th on said wrapper

pet iLioner.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

3rd day

{ " '

before me this

o f  O c t o b e r ,  1 9 8 0 .
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STATE OF NEW YORK
STA,TE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  3 ,  1980

Bernard Levine, Inc.
c/o Hahn, Hessen, Margol is & Ryan
350 Fif th Ave.
New York, NY 10001

Gentlemen:

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrati-ve level.
Pursuant.  to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inqui-ries concerning the computaLion of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive

Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet iLion

o f

BERNARD IEVINE, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9-A of the Tax Law for the Fiscal
Years  Bnd ing  Apr i l  30 ,  1962,  1963 and 7964.

DECISION

fi led claims for refund for the years 7962,

adjustments of tax l iabi l i ty.

FINDINGS OF FACT

Pet i t ioner ,  Bernard  Lev ine ,  Inc . ,  c /o  Hahn,  Hessen,  Margo l i s  &  Ryan,  350

Fif th Avenue, New York, New York 10001, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of f ranchise tax on business corporat ions under

Ar t i c le  9 -A o f  the  Tax  law fo r  the  f i sca l  years  end ing  Apr i l  30 ,  1962,1963

and 1964 (Fi le No. 17677).

Pet i t ioner requested that the matter be submitted to the State Tax Commission

for decision on the record as present ly const i tuted, without a formal hearing.

ISSUE

Whether pet i t ioner t imely

1963 and 1964 based on  Federa l

1 .  0n  Ju ly  16 ,  L97A,  pe t i t ioner ,  Bernard  Lev ine ,  Inc . ,  a  bankrupt  corpora-

t ion, f i led reports of change in taxable income by U.S. Treasury Department

fo r  the  f i sca l  years  end ing  Apr i l  30 ,  1963 and Apr i l  30 ,  7964.  A  s imi la r

report  of  change in taxable income was f i led on JuIy 17, 1970 for the f iscal

year ending Apri l  30, 1962. Al l  three reports indicated overassessments which

in the aggregate totaled $1r400.26 and which were apport ioned by pet i t ioner as

f o l l o w s :  f o r  1 9 6 2 ,  $ 3 2 8 . 9 3 ;  f o r  1 9 6 3 ,  $ 1 , 0 5 5 . 9 0 ;  a n d  f o r  7 9 6 4 ,  $ 1 5 . 4 3 .
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2. The refunds claimed for L962, 1963 and 1964 were formal ly denied by

the Corporat ion Tax Bureau on JuIy 11, 1974 on the grounds that the clains had

not been f i led in a t imely manner.  A pet i t ion for refund was thereafter

t imely f i led.

3. The aforenentioned reports indicated that Federal taxable income had

b e e n  i n c r e a s e d  b y  $ 7 , 0 0 0 . 0 0  f o r  \ 9 6 2 , 9 6 , 5 0 0 . 0 0  f o r  1 9 6 3  a n d  $ 1 4 , 6 6 2 . 1 7  f o r

1964. The revised Federal  taxable income was, in each case, reduced to zero

by the appl icat ion of net operat ing loss carryback deduct ions avai lable from

subsequent years. The refunds claimed for State purposes are the result  of  a

recomputation which includes both the increases in Federal taxable income and

the appl icat ion of net operat ing loss deduct ions.

4. The Internal Revenue Service audited pet i t ioner 's 7962, 7963 and 1964

U.S. corporat ion income tax returns and increased taxable income in each of

said years as enumerated in Finding of Fact "3'r ,  supra. For the years 1962

and 1963 pet i t ioner received not i f icat ion of the increases in taxable income

on June 21, 1965. The record does not disclose the date of Federal  not i f icat ion

with respect to the audit  f indings which increased taxable income for the year

7964.

5. Subsequent to the 1962, 1963 and 1964 Federal  audits,  pet i t ioner

f i led Federal  c laims for refund for said years on Form 843. These clains for

refund, l ike the New York State claims, included both the increases in taxable

income and the net operat ing loss deduct ions. Again, the record does not

disclose the date of the Federal  c laims for refund.

6. 0n November 18, 7966, pet i t ioner was refunded $31494.76 by the Internal

Revenue Service, which amount represents the refunds as claimed by petitioner

for the years L962 and,7963r less an outstanding l iabi l i ty on pet i t ioner 's tax

account for the year I96t+. The receipt of  said refund is evidenced in the

Ass ignee 's  F ina l  Repor t  da ted  March  L ,  1967,  paragraph 9 ,  wh ich  s ta tes ,  "ThaL
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your petit ioners also received tax refund in the sum of $3,494.76 from the

U.S .  T reasu ry  Dep t . " .

7. The 1964 tr 'ederal  refund was al lowed per a Not ice of Adjustment dat.ed

March B, 1971. A Federal  refund check dated January 11, 7972 was returned as

undel iverable and a second check was thereafter issued on January 7, 1974.

B.  By  le t te r  da ted  Apr i l  23 ,  1970,  pe t i t ioner 's  cer t i f ied  pub l i c  accountan t

received a reply from the Internal Revenue Service regarding his inquiry

" . . . concern ing  re funds  due Lhe above taxpayer  (Herber t  Lev ine ,  Inc . )  fo r  the

f isca l  years  end ing  Apr i l  30 ,  7962,  7963,  1964" .  Pet i t ioner  contends  tha t

th is  da te ,  Apr i l  23 ,  1970,  i s  to  be  used as  the  da te  o f  the  f ina l  Federa l

not i f icat ion in determining whether the State refund claims were t imely f i led

pursuant  Lo  sec t ion  1087(c)  o f  the  Tax  Law.

CONCTUSIONS OF IAW

A.  That  sec t ion  211.3  o f  the  Tax  Law prov ides  in  re levant  par t  tha t

where the amount of taxable income of a business corporat ion for any year is

changed by the Commissioner of Internal Revenue, the corporat ion must report

the change within ninety days after the f inal  determinat ion of such change I

and further that:

" [ t ]he al lowance of a tentat. ive carryback adjustment based upon a
net  opera t ing  loss  car ryback . . .sha l l  be  t rea ted  as  a  f ina l  de termi -
na t ion  fo r  purposes  o f  th is  subd iv is ion . "

B .  That  sec t ion  1087(c)  o f  the  Tax  law prov ides  in  per t inent  par t  tha t

i f  a  bus iness  corpora t ion  is  requ i red ,  pursuant  to  sec t ion  211.3 ,  to  f i le  a

reporL with respect to a federal  change, the corporat ion must f i le a claim for

refund of any resulting overpa)rment of tax within two years from the time such

report  was required to be f i led with the commission.

C. That for the years 1962 and 1963 the date of Federal  not i f icat ion of

audit  changes is no later than November 18, 7966 and, therefore, the New York
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State claims for refund for 7962 and 1963, f i led in JuIy of 1970, are beyond

the statute of l imitat ions provided for in sect ion f087(c) of the Tax law.

D. That for the year 1964 the date of Federal  not i f icat ion is March 8,

1977. Accordingly,  the New York State claim for refund for 1964 is deened to

be t imely f i led on this date pursuant to sect ion fO87(c) of the Tax Law.

E. That the pet i t ion of Bernard Levine, Inc. is granted for the year

7964 and that,  except as so granted, the pet i t ion is in al l  other respects

den ied .

DATED: Albany, New York STATE TAX COMMISSION

ocT 0 3 1980


